COMMENTS TORS – GROUP 3 – STRATEGY & LEGISLATION

Gareth Evans, Consultant

I am rather dubious about what outcome we can sensibly expect when the legislation database and the 'models' have been produced. Is there a realistic chance that countries will clamour for and fall in line with models? Probably some where the CHU is strong or where there is no legislation in existence.

Re. the TOR will the consultant be re-imbursed for the printing and translation costs? As I read it he/she will have to cover it from the fees. This might need clarification in sections 5 or 6. Particularly if you are looking to broaden the consultancy base to bring in a wider range of candidates then I would question the areas of expertise required /preferred in section 4. The two elements covering being a trainer, provision of certificated audit training programs  and experience of peer learning.. etc seem very peripheral requirements for this task and are more appropriate to the other training project from which these seem to have been copied. More relevant might be 'experience as a consultant with a track record of delivering projects' together with 'experience and knowledge of IA legislation in non-Pempal countries' to enable comparisons and best practice to be subject to  the widest exposure possible

Robert De Koning, EC

I would like to send you and the others DG Budget's Compendium of PIFC: Internal Audit Legislation in the new Member States and Applicant Countries, collected and put together in the past by myself. The last update is from February 2005. Unfortunately we did not have the time to make further updates since... This means that amendments to legislation since 2005 are not taken into account(and there have been many amendments...) and new countries have not been added (all the Western Balkan countries e.g.).

However, our DG Budget FccWebsite (to which you may or may not wish to refer in the Tender...) contains much of the new (draft) internal audit or PIFC legislation in the western Balkan countries and some of the ENP countries. Access to this site is subject to ID and password since it is a restricted website, but it is easy for anybody with an interest in public internal control to obtain access (see application form). Our FccWebsite provides legal texts on PIFC or Internal Audit and in some cases even regulations and internal audit manuals for all new MS (although not updated since 2005), for Croatia, Turkey, Macedonia, all of the western Balkan countries and some of the ENP countries.

The PEMPAL initiative could benefit from it. 

I very much doubt that anyone can obtain all (updated) information in just a few days, let alone make an analysis of the strengths and weaknesses in those laws. This will take considerable time and you would certainly need someone who has a longer experience with public internal audit than at the minimum of three years and someone who has also considerable knowledge about legislation relating to public internal control.

Internal audit legislation may or may not be in specific laws, internal audit could be part of organic budget laws or internal control laws or of inspection laws, if those exist at all. Internal audit may be regulated only by regulations which may not be centralised; they could be part of tertiary regulation in the MoF or in other ministries, which will make it very difficult to locate, find and collect. DG Budget had once the desire to collect internal audit laws from all Member States, but internal audit is not an obligation or practice in many of the old member states (that is for the national budgetary funds; internal audit must be there for the EU funds). Because of the difficulty to find such laws and regulations we only focussed on the candidate countries, since these all followed more or less the same pattern of PIFC. Already the translation into english of such laws and regulations will take quite some time and even then, you may not be sure whether such (english) texts really reflect the meaning of all that is written.

So, I think that the efforts for a delivery of a summary report with gap analysis and a best practice model would take much longer than what the Terms of Reference have in mind. It has to be borne in mind also that internal audit cannot be seen in isolation; there will be (legal) links with budget and accounting rules, internal control rules and relationships with inspection, managerial responsibilities, civil service acts etc.).

In the Scope of Services (point 3.iii) I would put more emphasis on the PEFA indicator PI-21: Effectiveness on internal audit; which contains Dimensions to be assessed and provide Score Minimum requirements. These could be used as explicit parameters for the models to be identified. I would not put too much emphasis on the use of Audit Committees in the public sector as the benefits and nature of such committees are rather controversial in countries that only just start developing their internal audit function, but that might of course be a conclusion of the best practice models.

Francois-Roger Cazala, OECD
Sorry to come late on that one. But not so bad, since I believe Robert already conveyed a number of the concerns I would express about these ToRs document. I was also hesitating as I am unaware of the background of this document and to what extent it has already been discussed in the Pempal context : I have indeed some issues of principle to raise, which may have been solved in a proper way by the group.

It is possible to produce a survey aiming at collecting documentation, in this case of a legal nature, and this will take time enough as pointed out by Robert. Trying to analyse the existing legislation is also good but starts to be tricky, since, to be done seriously, it heavily depends on a number of factors that would imply an intimate acquaintance with each national system -beyond internal audit- and the history of each legislation. Again, internal audit is not an object per se but a component in a system. I have otherwise difficulties with the concept of best practice models when it comes to legislation. In Sigma, we are generally very suspicious about best practices, and rather believe in "good' or "good enough" practices, which only prove best if they suit the country's circumstances (of course in a dynamic perspective : there is always room for reform but it shall be done in a way consistent !). In addition, the idea of developing best practices models legislation inevitably leads to "template laws", a type of practice in technical assistance which we certainly do not regard as "best".

Our experience with internal audit development is not so much the legislative problems, but rather the difficulties of understanding the concept and practice of IA in systems which are not structured to absorb the "model internal audit " as international standards would have it. This goes far beyond legal issues (which often rather complicate the process of understanding than they make it easier, be it only for vocabulary reasons). In the pempal countries I know (and some I know quite well), the existing legislation will rarely show "gaps" : the legal framework is generally very complete, all the more so as it is has often be drafted with the support of foreign assistance, if not by foreign assistance (and this could be the real weakness....).

You will find a number of examples of these situations in the Sigma assessments in the area of PIFC posted on our website where there is a specific section on internal audit. A number of them concern some (but not all) pempal countries (see http://www.oecd.org/document/37/0,3343,en_33638100_34612958_35550053_1_1_1_1,00.html <http://www.oecd.org/document/37/0,3343,en_33638100_34612958_35550053_1_1_1_1,00.html> ). But even for the non-pempal countries there is a lot of description of the typical pitfalls a country willing to develop internal audit in the public sector may face.

If we speak of internal audit only, there are number of practical issues of a quite tricky nature which in my views would be more of immediate concern than general legislative issues. These areas would really justify a “good practice hunting” (or a “practical practice search”…..). Without being exhaustive or logical, I would mention :

· Coverage of public sector : budget organisations only ? state/local ? public companies ?

· Critical mass of a IA unit to be effective and professional, to ensure quality and independence

· [Alternatively, if a public institution cannot afford a minimum staffing, then better renounce to it rather than wasting resources]

· This implies to think to other arrangements like pooling, outsourcing (public ? private ?) etc. This limits the bearing of the rather metaphysical discussion about centralized/decentralised : it fundamentally depends on the assessment made of the risks, and of the resources available for internal audit (In most cases they are scarce).

· Relation with management : how to deal in situations where the most corrupt in the system is the management ? will audit committees change anything or just add a level of corruption ? (is there anyway resources to staff one (or more) audit committee (s) ?

· Relation with external audit (or whatever in lieu of) : how to cooperate while staying at arms length distance ? 

· Sequencing of the type of audits : legal/financial/performance (or simultaneity ? what proportions for each component ? do we really need to differentiate  the types ?

· How to recruit in the first place : what proportion of experienced people and of junior ?

· Practical issues about follow-up : what is successful follow-up of the IA activity in the public sector ?

Noel Hepworth, CIPFA

I  have looked at Robert's and Francois-Roger's comments.  I agree with what they have to say.
That really means that the proposal should not go ahead as it stands.  Certainly, the time allowed for the consultancy is quite inadequate.

On the other hand, we cannot say nothing should be done and that the idea is wholly misconceived.  When I think about the real objective underlying the proposal, it seems to me that what is wanted is something that would allow each country to check that in its own legislation it had covered all the issus with which it should be concerned.  (I agree entirely with FR that to copy someone else's legislation is a mistake and it encourages attention to the letter of the law rather then the spirit of the law.)

One possible way round this problem therefore is to suggest that the proposal should be converted into the preparation of a 'checklist' against which each country could judge whether or not it had properly covered all the issues that it should have done in drawing up its own legislative proposals.  This would mean that each country would draw up its own legislation in its own way reflecting its own circumstances but in doing so it would also ensure that the legislation covered all the salient points.  Thus some countries would say want to incorporate the IIA standards in extenso (although I would hope this was the exception, rather than the rule) in their legislation and others would merely refer to them as the standards to be followed.

